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Employee Conduct May Be Protected Even Without a Union!
Employers Seeing Significant Protected Concerted Activity in the Pandemic

By Nicole Elgin

The pandemic has brought immediate attention to countless legal issues, including employees
exercising the right to engage in protected concerted activity under the National Labor Relations Act
(“NLRA”). While the NLRA provides union rights in the private sectot, it also provides employees
with certain protections even where the workplace is not unionized. At the beginning of the pandemic,
headline after headline showed employees engaged in protected concerted activity in order to improve
working conditions.

There have been safety strikes, demands for hazard pay and improved working conditions, and now
demands for priority vaccination treatment. Employers who discipline employees for protected
concerted activity do so at their own peril. The National Labor Relations Board (“NLRB”) can even
order an employer to reinstate an employee who was fired for protected activity.

Protection Applies to Non-Union Workplaces

The concept of protected concerted activity is not limited to unionized workplaces. The “protection”
for this concerted activity stems from the rights under the NLRA, which applies to most private sector
employers. As Section 7 of the Act explains, “employees shall have the right to self-organization, to
form, join, or assist labor organizations, to bargain collectively through representatives of their own
choosing, and to engage in other concerted activities for the purpose of collective bargaining or other
mutual aid or protection ....”" That language does not require that the employer or employee already
have a collective-bargaining relationship. All too often, nonunionized employers are unaware that
these federal rights apply to their employees’ conduct.

Employee Conduct Must Be Concerted

To understand how protected concerted activity has been implicated throughout the pandemic, it is
important to revisit its definition. Section 7 of the NLRA provides employees the right “to engage in
other concerted activities for the purpose of ... other mutual aid or protection.” To qualify as
“protected” conduct, the employee first must engage in conduct with, or on the authority of, other
employees, bringing group complaints to the employer’s attention, trying to induce group action, or
seeking to prepate for group action.””

Evidence of group activities might include “prior or contemporaneous discussion of the concern
between or among members of the workforce.” Alternatively, an individual employee’s efforts to
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“induce group action” can also qualify as protected concerted activity. If the employee’s conduct is
trying to induce group action, it must appear at the very least, that the individual engaged in conduct
“with the object of initiating or inducing or preparing for group action or that it had some relation to
group action in the interest of employees.” However, if the employee’s activity “consists of mere
talk” and “looks forward to no action at all, it is more than likely to be mere ‘griping”” and therefore
not concerted.’

In light of this definition, it is clear that complaints made together by two or more employees regarding
workplace concerns such as health and safety matters in the pandemic would be concerted activity.
However, if an individual employee is the one raising the workplace safety or health concern, it may
not necessarily qualify as protected concerted activity under the current legal framework.

Employee Conduct Must Seek Mutual Aid or Protection

Second, for employee conduct to be protected under the NLRA, it must seek to improve “their lot as
employees” by being related to the employees” own working conditions.” Simply protesting a noble
cause, without tying it back to one’s working conditions, is outside the protections of Section 7 if that
activity lacks a more “immediate relationship to employees’ interests as employees.”™

For example, in the context of medical facilities, the NLRB has repeatedly held that employee concerns
about the quality of care or the welfare of patients are not concerns of “mutual aid or protection”
under Section 7.” In another case, employees complained about planned policy changes and that the
competence of management threatened the quality of care, quality of the program, and children’s
welfare.'"” The NLRB found that even though the employees’ activity was concerted, it was not
protected because “employee efforts to affect the ultimate direction and managerial policies of the
business are beyond the scope of [Section 7].”"!

These contours of the definition of protected concerted activity show that employees may engage in
concerted activity related to the pandemic, but if that activity does not seek to improve their lot as
employees, it may not be protected activity under the NLRA.

If employees are engaging in this type of workplace conduct, we suggest employers check in with labor
counsel before deciding how to respond. For questions about employee conduct in the workplace,
contact labor and employment attorney Nicole Elgin at nelgin@batran.com.
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